MEDIA BEAT

An occasional column on significant
developments in the media world
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Specialist in Multi Media Law and Regulation/
Corporate Law and Regulation and Taxation.
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WILL DISNEY SELL
OuUT TO JIO
INCREASE CABLE
INDUSTRY WOES?

Cable industry is already reeling under
onslaught of Free Dish and OTT
discriminatory pricing. Disney sell out
could make pay channels out of reach
of viewers. Will Government step in to
restore level playing field?

A. WILL SELL-OUT OF DISNEY
INDIATO JIO LEAD TO
CARTELISATION OF THE
BROADCASTING INDUSTRY?

¢ In the past month, trial media balloons have been
floated of initial discussions between Disney and
Sony for a potential
buyout by Sony of the
Star TV and Disney
Hotstar streaming
business.

¢ The Mint Newspaper
reported in mid-October
that Sony had initiated
talks with Walt Disney
Co. about acquiring its
India business. The preliminary discussions with
Disney were stated to be Sony’s contingency plan
in case its ongoing merger agreement with Zee
Entertainment Enterprises Ltd faces inordinate
delay or collapses,
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The Mint quoted some people who felt that “Much
has changed in the media and entertainment space
in the last two years. Most importantly, Disney
India was not up for sale until six months back.
Now that it is, top bossesin SPE see Disney India
as a better proposition, one where they have
cultural similarities, too,"

In December 2021, Sony PicturesNetworksIndia
(SPNI) had agreed to merge with Zee. Due to many
legal challenges from Essel Group creditors, the
final unconditional NCLT approval to merge came
only on August 8, 2023.

SEBI has debarred Mr

Punit Goenka, MD and @

CEO of Zee, from .sNEP
holding a managerial

post at Zee till SEBI

enquiries into other

financial transactions of Essel Group are complete.
SecuritiesAppellate Tribunal (SAT) has reserved
judgment and allowed SEBI investigations to
continue.

Another round of kite flying by media started on
October 23 2023, quoting Bloomberg that Walt
Disney India was close to selling its entire media
business to Reliance Jio shortly. Reliance, whose
broadcast venture Viacom 18 runs JioCinema,
values Disney's | ndia assets, which comprises the

Disney+ Hotstar streaming serviceand Sar India,
at between $7 billion and $8 billion, thereport said.

M offett Nathanson, awell-known mediaresearch
firm, claimed recently that given the declining
performance, “Disney (India) can turn to the new
joint venture run by their former executive (Mr
Uday Shankar) in Reliance Jio and create an even
larger joint venture (in Viacom 18), which will
de-consolidate I ndia results and put the asset into
stronger and more strategic hands.”

Another well-known Asian mediaanalyst, Mr Vivek
Couto, holds adifferent view. He says, “However,
they recalibrate, Disney will be thinking about
how to leverage Star India’s local IP, reach, and
viewership, and they will be looking at who can
best maximise the Disney franchises across
theatrical, consumer products and maybe even a
first India theme park.”
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COMMENT

2

A Sony -Disney deal will need CCI clearance and
NCLT approval, which will take a minimum of twelve
months.

The massive cricket viewership of the World Cup
(43 million viewers for the India-New Zealand
match on October 20 2023) and the highly high-
quality television broadcasts of the cricket matches
must leave awry regret in Disney'stop management
for letting go of IPL rights, which has led to a
significant fall in Hotstar subscribers by 12 to 15
million subscribers.

This writer believes that Disney India has other
options despite the breathless excitement of print
media sensationalising Disney India’s woes.

Disney can take to licensing its content to other
Broadcasters instead of expending cash flows.

It can revamp its top management, which somehow
lacksthe dynamic risk-taking brilliance of Mr Uday
Shanker, who is now powering Viacom 18 and let
the Indian team run its business without backseat
control from Burbank, California.

Disney can sell off the entire business at a massive
loss of 10 hillion dollars of acquisition valuation
to Reliance.

The Government-owned Invest India states that
India’'sMedia& Entertainment industryisexpected
to reach $ 35.4 Billion by 2025. This makes India
the fastest-growing entertainment and media
market globally in terms of consumer and
advertising revenue.

We arein for interesting times of consolidation and
possible cartelisation in broadcasting.
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STAR RESULTS DISAPPOINT 'R &1 9o FseEa

€@ The Economic Times reported recently that Star India’s *
consolidated net profit for FY 2023 dropped 31% yearly
to Rs 1,272 crore compared to Rs 1834 crorein
the previous year.

€ Thoughthetotal incomeroseby 9% to Rs. 20699
crores and the operating income by 6% to Rs.
19857 crores, the company's advertisement
revenuefell by 4% to Rs. 11186 crores.

€ Subscription revenue, both TV and digital, rose
by 14% to Rs. 7001 crores. This rise resulted
from earning an estimated Rs. 3500 croresfrom | PL 2022.
Licensing content rightsrose to Rs. 1446 cror es.

€ TheCricket World Cup 2023 revenueswill ber eflected
in the next year’s accounts. Sill, the overall results | ¢
will only strengthen the resolve of Walt Disney
International to either sell out or sublicenceitsbrands
in India.
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STUNNING SUCCESS FOR MR PUNIT GOENKA | I#1d o= & sneadsa awerar

@ The Securities Appellate Tribunal (SAT) quashed | @
SEBI’s14 August 2023 order on October 30 2023, barring
Mr Punit Goenka of Zee Entertainment Enterprises
from holding key directorship in listed entities, including
ZEEL , inthewakeof aninvestigation
into alleged financial wrongdoingsin
some Essel Group companies. ﬂ

@ The SAT is quoted by media as 4
stating: In view of the aforesaid, the
SEBI order cannot be sustained and
is quashed. The confirmatory order
passed by SEBI on 14 August is set
aside. The appeal is allowed. The
appellants, however, will co-operate
in the ongoing investigation."

€ Thedetailed order isawaited at writing. Still, SEBI will file
astatutory appeal to the Supreme Court asit is unusual for
SAT to pass such an order considering the extremely detailed
confirmatory order passed by the SEBI Chairman. *

€ Thisshould pavetheway for Mr Goenkato resume as
Managing Director and CEO of ZEEL and head one of
the largest merged entities in the media and
entertainment sector after the merger with Sony.
Depending on further developments, the merger
processshould becompleted in Quarter 4 of thecurrent
financial year.
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B. TRAI BROADCAST . o5 TORu fafew S wiew™i @l
REGULATIONS DO NOT COVER Bl q@' a,—{ﬁ % S i3 qﬁqs-q ¥
OTT PLATFORMS’ OPENS A @ T TIFIT‘“' o) @IFR'IT %

NEW FAULTLINE IN THE . .
MEDIA SCENARIO & AFTET 2028 ¥ TEAR, faang fruer &fix
ardietg =t (SEieaedt) 7w qeay
¢ InOctober 2023, the Telecom Disputes Settlement &aem S fean, BEE @er T 5 Sireat-g—erg
and Appellate Tribunal (TDSAT) issued a ) ’ . .
significant ruling stating (@%) R w
that over-the-top (OTT) Frama giftstor (31) @
platforms do not fall . THT T e8] 3 & |
under the jurisdiction of v & o .
the Telecom Regulatory v ¢ g G St g
Authority of India(TRALI). fefstesr  @aw  wsig
¢ This ruling came in TRAI (Qms‘é%ldlqcs) ?TT g1t Qabf
responseto apetition filed , e HEIR EIRIMEEL
by the All India Digital Telecomn Regulatory Authority of India B e =
Cable Federation (1S/150 9001-2008 Certified Organisation) Gt{a;'{l]]:f q7 fg‘&;ﬁ' =T arf‘[
(AIDCF), which alleged .o
that Disney Star's free aﬁ%ﬁ?ﬁﬁﬁz ﬁ[saﬁq ﬁfﬁ @l
streaming of ICC T T 218 i & ded Hevid
Cricket World Cup o |
matches on mobile
devices was ’n . qm F dffe
discriminatory under Tl F d fear or foe gfcare
TRAI regulations. TAUAS H BT WeH e o @l
e The AIDCF senior % |3 o, Iz fRi-Sierr
counsel had argued that qiamEd uitad e 97 favaay
the respondent is Trhe e el & T
charging Star Sports . = NI 1 .
from the MSOs. In ATl 3 T3 1T T
contrast, it allows free e T % 6 o9 Rufa |, ®R
telecasts of Star Sports, including World Cup wWiEg #1 weEstt &1 W Fegws gem fear S
cricket, onthe Disney Hotstar mobile application. i |
It was argued that in that case, Star Sports should
be provided free of charge to the M SOs, too. ®R B0 & afiw a@@ 7 ufqare 6 & gfErr,
% C $ ~ c F(' B
& The Star Disney senior counsel countered that Q\% \g\ ' Bl O i & ©
the respondent, owning a broadcasting network 31 2T e % 12017 &% fafwel & fafeee 2
and an OTT platform, wears two hats. As per (BTI'() % AN, AR WEBM I wewH #
Regulation 2 (r) of the 2017 regulations, the OTT qfrqrT § o TE T | SR R @ sErT 6
platform is not covered by the definition of a %@[ 5 \
distribution platform. TDSAT cannot rewrite the FHM % |
regulation. ALl 7 A 5 AR WEEHl B 3 WY F
& TheTDSAT held that OTT Platformsdo not need AT AT GABI0T &l AEASAT Tél &, Fiih o
a licence or registration from the Central AT I T2 2 | SEEud ¥ 4 foh e wiew
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Government asthey are not TV Channels. TDSAT
held that OTT platforms are covered by the
Infor mation Technology (Intermediary Guidelines
and Digital Media Ethics Code) Rules, 2021.

The platforms are not covered by various
definition clauses of the TRAI Act and Explanatory
Memorandum of 2017 Regulations.

COMMENT

2

While this is an interim order, the discriminatory
treatment of Cable and DTH customers gets
unexpected judicial support.

While AIDCF may or may not approach the
Supreme Court to reverse the TDSAT order, as
interim orders rarely get stayed in the Supreme
Court, it should ring alarm bells in TRAI, MIB,
and MIETY.

Maintaining a level playing field is vital for the
healthy growth of the communication industry. TRAI
has striven to keep an even balance for the past 20
years.

IS THE TIME RIGHT FOR
ANOTHER REVAMP OF
BROADCASTING AND CABLE
REGULATIONS BY TRAI?

Phase-wise digitalisation of the Indian cable
industry started in the summer of 2012 and took
three years to complete. Regulations to govern the
digital firmament took five years.

The2017 Digital Tariff Order and Interconnection

Regulations were meant to provide:
“Transparency, non-discrimination, non-
exclusivity for all stakeholders in the value
chain,
Adequate and real choice to subscribers/
customers and,
Alignment of commercial interests of
Broadcasters and distributors of television
channels to enable the distributors of television
channels to recover their network and
distribution cost and the Broadcasters to
monetise their channel prices.”
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& Broadcastersfailed in their appealsto the M adras
High Court and Supreme Court, which upheld the
right of TRAI to regulate Broadcasters and DPOs
initsseminal judgment of 30.10.2018.

& The new

& TG WG S Eed AT g9 @ H O
I § fawa 72, AT 30.10.2018 & 3199 Aifeid
T § YAl 3T S B AaiT &9 & 9 &

FIHT BT TSI T |

Regulationstook
effect in 2019,
but just a year
later, before the
changeover took
full effect, TRAI
amended the
regulations in

. R
Fffvam, 2019 I g9ET
g, Wfhd aeerd & qof
wq H g9El 2F H @
T AT d1E, 218 7 Fad
2020 ¥ i § Fomed
fea, @8 aman @vd 8y b

January 2020,
claiming its
benefitswere not
reaching
consumers.

& Thisledto another spate of litigation in the Bombay
High Court, which upheld the new regulationsin
June 2021. The Supreme Court refused an interim
stay, leading to the withdrawal of the petition.

¢ Finally, the Regulations were again amended in
November 2022, wherein TRAI observed:

The Authority believes broadcasters should be
given complete freedom and business
flexibility to monetise their channels.
Accordingly, continuing its light touch
approach regarding the pricing of channels,
the Authority has decided not to prescribe a
ceiling on the MRP of pay channels.
Broadcasters are expected to price their
channels reasonably, ensuring the benefits of
digitisation to the subscribers.

¢ New amendments favouring Broadcasters were
hailed by them and assailed by Cable DPOs, |eading
to another round of litigation in the Kerala High
Court, which rejected the challenges by All India
Digital CableFederation (AIDCF) in April 2023.

NEW CONSULTATION PAPER

¢ AIDCF and Cable Organisations felt that while
favouring Broadcasters in the 2022 Tariff
Amendments, TRAI had ignored the demands of
DPOS. Finally, anew Consultation Paper wasissued
on August 8, 2023, on distribution issues:
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Should the current Rs 130/- ceiling on NCF
be reviewed and revised?

Should there be a provision to mandatorily
provide the Free to Air News / Non-News /
Newly Launched channels available on the
platform of a DPO to all the subscribers?

< Should Tariff Order 2017, Interconnection
Regulations 2017 and Quality of Service
Regulations 2017 be made applicable to non-
addressable distribution platforms such asDD
FreeDish?

RESPONSES OF INDUSTRY

¢ AIDCF expressed unhappiness with the new

Consultative paper in two ways. It filed a detailed
response to TRAI stating that :

There is an urgent need to revisit and
appropriately adjust the NTO 2017 provisions
to align them with the overarching licensing
framework. This can be accomplished by
requiring Broadcasters to cap their channel
MRP at the DPO wholesale price.

Further, the DPOs
create a unique
and specialised
service; therefore,
the DPO can only

< F1 QTHIO% 97 HI5ET 130 G &I A B
THIET 3T FE BT A ey’
T 7T TEHT HI ST & GHZHH 97 SYAeT B
Z QI A/ /77 @i FT T T
SHEr w F A HIH F G EAT aiey !

o F7 2R% oET 2017, sTHAFIT fafaaw
2017 S @31 @ Joraar fafraT 2017 @
St ®F B9 37 T uSHad faaror wewE BT
@] far ST anRe?

SET @ gfafear
* USNESRINE 7 T3 wEel 9 W @' 7 g
e 1B
> ZUE AEERT @I & AT AT B @& g
QIS 2017 T @ 6T 7 e ST T
=Y I T AN AD BT BT AT 2 | TTH!
B AT I B TIARG BT SIS i T T 77
HIMT & @ AGTHA & ERT 39 T fBar 7

THT 2 |

® AIDCF -~

decide the retail ALL INDIA DIGITAL CABLE FEDERATION o9 74 &7 e 2, forrd et

price of the

service, including

the price of the TV channel included in its
service.

< Escalating subscription costs have resulted in
DPOs losing millions of subscribers each
quarter. This trend casts doubt on the
sustainability of the DPQO’s business model
under the current Regulatory framework.

DD Free Dish operates outside the Regulatory
ambit that governs all DPOs, creating an
imbalance in the playing field. Beyond the
challenges posed to other DPOs, DD Free Dish
restricts consumer choice.

& Apart from these responses, AIDCF filed a writ

petition in the Delhi High Court taking up these
and other issues, including pay channel sports
content being provided free on OTT.

4T ST i S B B
off onfaeT 2|
[THTET ¥ @l e T 9% 781 & | 9% 93 AT
fFama g & @&d ST & [T A1z &1 2
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¥ g e & 2137 S & A o
gl gt @ @7, S8t B BT suvEr a whe
BT gfaarerd &7 2 |
& =7 URIRaIE & 3Felar, USTSSIU® J 39 37 31
Y&l &1 32 gU Rwil I=d Iy § Uk (2 giee
TR Fl, G U TEd T AR @ e WO
geH fham A o1 o 2 |
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¢ Insharp contrast, Broadcasters under the aegis of

the Indian Broadcasting and Digital Federation

(IBDF) asked for more

deregulation :

Given the existence of
sufficient competition in
the market, we strongly
recommend the removal of
all economic regulations
in forming bouquets for
both Broadcasters and
DPOs.

¢ India'slargest DTH Network, Tata Play, demanded

that:

NCF should be done away with. The DPOs
under stand the subscribers best and can devise
plans closest to subscribers' paying capacity

B

Indian Broadcasting
& Digital Foundation

& UG 3@ (Ui gfeaq giswmen us fsftew

BN (TRAEITE) & daEd §
TE T AT e AR oA
EAE

+ g 7 gt gfamet & sahtaa
® 370 EY & GATH AT ST
aHl & forg g@ aar d ar onfe
[T @ 821 @1 gedl 7 A &

Bl

& YNd & 999 92 TRIUd Jedd,

2R W T AN @ e
< OTHQH B T fBar dr @R | St st

and interest.

COMMENT

2

2

Constant tinkering with the Broadcast
Regulations from 2019 has caused great angst in
the Cable and DTH industry and led to myriad
changes in the subscriber management systems.

The IBDF President claimed in a newspaper
interview in December 2022 that:

The new changes introduced by Trai in NTO
2.0 are a great win-win situation for the
entire industry and the Regulator. They have
partially addressed the issue, as our demand
is always Regulatory forbearance.

So, the battles with TRAI continue.

Meanwhile, according to the latest data provided
by TRAI, the current pecking order of pay
subscribers has shifted to DTH Networks with
65.25 million subscribers; Cable Subscribersare
64 million; DD Free Dish TV has 45 million
“free” subscribers; and HI TS ispoor 2 million.

S0, has the decline of Cable started? Time will
tell. |
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